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By E-Filing 

Ms. Cynthia T. Brown 
Chief, Section of Administration 
Office of Proceedings 
Surface Transportation Board 
395 E Street, S.W. . 
Washington, D.C. 20423-0001 

RE: Finance Docket No. 35380, San Luis & Rio Grande Railroad 
Petition for a Declaratory Order 

Dear Ms. Brown: 

I am e-iiling on behalf ofthe San Luis & Rio Grande Railroad C*SLRG") the 
following documents in connection with the above-captioned declaratory relief 
proceeding: 

1. SLRG's Reply Statement 
2. Exhibit A, the testimony of Bret Rogers 
3. Exhibit B, the testimony of Matt Abbey 

Due to logistical issues, SLRG will submit Mr. Abbey's statement without 
the signature page which will be submitted later today. In addition. I am 
submitttTig by separate transmission a petition contuning 1173 signatures most of 
whom support SLRG's request for a ruling by the Board upholding its right to 
establish and operate a railroad transload facility in Conejos County, CO. 
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cc: All parties 

Respectfully submitted, 

a-Nk-— 
John D. Hefeier 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

STB Finance Docket No. 35380 

SAN LUIS & RIO GRANDE RAILROAD 
PETITION FOR A DECLARATORY ORDER 

REPLY COMMENTS 

INTRODUCTION 

San Luis & Rio Grande Railroad ("SLRG") files these reply comments 

pursuant to an order ofthe Surface Transportation Board ("the Board") served 

September 20, 2010, in the above-captioned proceeding. 

BACKGROUND AND 
STATEMENT OF FACTS 

As the Board will recall from previous submissions, this proceeding involves 

the question of whether the I.C.C. Termination Act ("ICCTA") preempts certain 

provisions ofthe Conejos County Land Use Code ("CCLUC") insofar as they 

might apply to transloading operations that SLRG plans to conduct at an 

intermodal facility located at Antonito in Conejos County, CO.' Additionally, this 

proceeding raises the closely related issue of whether the Clean Railroads Act 

Hereafter "the Facility" 



amendment to the ICCTA^ precludes SLRG from moving this traffic absent its 

compliance with the CCLUC. The proposed transportation entails the SLRG's 

movement of contaminated dirt by rail for United States Department of Energy's 

("DOE's") contractor EnergySolutions from the Facility to a site located at Clive, 

UT.̂  

On May 25, 2010, SLRG filed a Petition with the Board seeking the 

initiation of a declaratory proceeding to answer these two questions. On August 

12, 2010, the Board served a decision instituting the requested declaratory relief 

proceeding initially setting August 27, 2010, as the deadline for SLRG's opening 

statement, September 27, 2010, as the due date for public comments in opposition, 

and October 12, 2010, as the deadline for SLRG's reply. 

During the time between the commencement ofthis proceeding and the 

present, SLRG and its customer EnergySolutions continued to meet with County 

officials and local citizens on a regular basis in an effort to reach some sort of 

settlement. SLRG submits with this Reply as Exhibit A a swom statement from 

EnergySolutions' Senior Vice President Bret Rogers identifying numerous efforts 

made by his company along with DOE and SLRG to meet with local citizens and 

officials and reach an agreement. Among other efforts, he describes Open House 

^ 49 U.S.C. 10908-9. 
•' EnergySolutions will truck this traffic from the DOE Los Alamos National Laboratory 
("LANL") located at Los Alamos, NM, to the Facility. 



meetings as well as the several public and task force meetings'* that were held to 

educate the public and alleviate concems. In response to an inquiry fi-om the local 

Congressman John T. Salazar, DOE official Donald L. Cook wrote a lengthy letter 

dated July 9, 2010 ("the July 9 Letter"), to Rep. Salazar explaining the project, 

describing the innocuous nature ofthe commodity to be shipped, the manner of 

shipment, and the commitment of all parties to safety. Out of a showing of good 

faith to the community and not because of any legal requirement, EnergySolutions 

filed a Land Use Special Use Review application for the Facility on September 9, 

2010. 

After the parties had resumed settlement negotiations two months ago, 

SLRG asked the Board to hold these proceedings in abeyance. But those 

negotiations were unsuccessful and SLRG asked that this matter be retumed to the 

active docket. Per SLRG's request, the Board set October 12 and October 27, 

respectively, for the submission of public comments in opposition and for SLRG's 

reply. 

Ten public parties filed responsive comments.̂  Only two parties, the Board 

of County Commissioners of Conejos County ("Conejos") and a citizen group. 

^ These meetings were held under the auspices of US Congressman John T. Salazar 
^ The public commenters included the Board of Commissioners of Conejos County and 
Conejos County Clean Water, Inc., whose comments are discussed at length here, a seven page 
filing by Aaron A. Abeyta, a citizen, two one-page comments in support of Clean Water by 
Kevin Roybal and Christine Canaly, and four additional one-page comments in support of Clean 
Water's filing by Sheri Kotowski, Lead Organizer ofthe Embudo Valley Monitoring Group from 



Conejos County Clean Water, Inc. ("Clean Water"), filed substantive comments. 

SLRG will first address those allegations and issues raised by Conejos alone or by 

both Conejos and Clean Water. 

Stripped to its bare essentials, Conejos' 17 page document boils down to the 

following five principal arguments: 

1. The Clean Railroads Act ("CRA") applies and therefore bars SLRG 

from moving this traffic absent compliance with the CCLUC; 

2. The commodity to be shipped is both solid waste and radioactive and 

hazardous material; 

3. The proposed transportation does not qualify for the original shipping 

container exemption under the CRA and therefore the CRA applies; 

4. ICCTA's preemption provisions do not bar the application ofthe CCLUC 

to the proposed transportation; and 

5. SLRG wrongly introduced evidence of settlement discussions in this 

proceeding. 

While Clean Water's comments raise some ofthe same specific issues 

identified by Conejos, it raises some additional matters including ones beyond the 

Dixon, NM, Marylia Kelley and Scott Yundt with Tri-Valley Communities Against Radioactive 
Environment based in Livermore, CA, a group calling itself Honor Our Pueblo Existence 
(HOPE) based in Santa Clara Pueblo, NM, and Concerned Citizens for Nuclear Safety based in 
Santa Fe, NM. Significantly, four ofthese commenters are located outside ofor even hundreds 
of miles from Antonito! 



scope ofthis proceeding and jurisdiction ofthe Board. SLRG's discussion of those 

concems that are exclusive to Clean Water begins at page 23 ofthis pleading. 

SLRG's RESPONSES TO CONEJOS 

SLRG, directly and through written evidence submitted by EnergySolutions 

and DOE, responds to each ofthese assertions: 
I 

1. The Clean Railroads Act ("CRA") applies and therefore bars SLRG 

from moving this traffic absent compliance with the CCLUC: 

Conejos urges that the CCLUC applies to SLRG's Facility because the CRA 

eliminated the Board's jurisdiction over "a solid waste rail transfer facility" as 

defined in 49 U.S.C. 10908. Conejos reasons that Congress intended that state and 

local laws apply to both the location [i.e. the Facility] where solid waste is 

"collected, stored, separated, processed, treated, managed, disposed of, or . 

transferred" as well as the activity of a railroad when solid waste is "collected, 

stored, separated, processed, treated, managed, disposed of, or transferred." To 

conclude otherwise, Conejos asserts, would be an absurd result. Conejos concedes 

that the CRA exempts fi"om state or local regulation those portions of a facility 

where certain activities are conducted. Although poorly worded, SLRG believes 



that Conejos meant to concede that the transfer of original shipping containers 

from tmck to rail is exempt from state or local law under the CRA.̂  

The "primary issue," Conejos recognizes, is what Congress meant by the 

phrase "when the activity takes place outside ofthe original shipping container." 

SLRG's response: The CRA draws a bright line between the handling of 

waste and the transfer of intermodal containers of any sort. Only waste that is 

directly handled in a solid waste facilit>' is regulated by the CRA, and the transfer 

of sealed containers is not regulated by the CRA. A resolution ofthe interrelated 

issues of whether the ICCTA preempts the CCLUC and whether the CRA requires 

SLRG to comply with the CCLUC before moving this traffic depends upon 

whether the sealed bags and metal containers used to transport the contaminated 

dirt qualify as "original shipping containers" under the CRA. SLRG addresses this 

issue at length below. 

2. The commodity to be shipped is solid waste: 

Conejos argues that SLRG's characterization ofthe commodity to be 

transported as "contaminated dirt" is "without merit." Instead Conejos claims 

^ Conejos' statement regarding activities exempt under the CRA is confusing, 
reading "[w]ith regard to the regulation of'activities' described in this statute, the only 
exemption provided is 'when the activity takes place outside ofthe original shipping 
containers.'" SLRG believes that Conejos meant to say that the activities performed at a solid 
waste transfer facility such as the collection, storage, and separation of solid waste will be 
subject to the CRA when those activities are performed outside [emphasis supplied] the original 
shipping container. 



without citing any scientific or technical support for its argument that the 

commodity is some combination of "solid waste" and radioactive and hazardous 

material subject to the CRA's provisions as it is some mixture of construction and 

demolition ("c & d") debris and "industrial and institutional waste." Clean Water 

also questions the nature ofthe commodity as "contaminated dirt" suggesting that 

it is a mixture of radioactive waste and toxic waste and other hazardous materials 

including, among other things, depleted uranium (DU) and polychlorinated 

biphenyls. 

SLRG's response: If the Facility is handling Original Shipping Containers, 

and is merely transferring those Containers from one mode of transport to another, 

the commodity handled is exempted from the CRA. The issue in terms of 

preemption and the applicability (or lack thereof) ofthe CRA and the CCLUC 

comes down to whether the sealed bags and metal containers used for 

transportation here are "original shipping containers" under the law. If those bags 

and containers qualify as "original shipping containers," the only remaining 

question is whether SLRG's transloading operations satisfy the Board's 

preemption precedent addressed in cases such as The City of Alexandria, Virginia-

Petition for Declaratory Order, STB Finance DocketNo. 35157, STB slip op. 

served Febmary 17, 2009 and Borough of Riverdale-Petition for Declaratory 



Order. STB Finance Docket No. 35299, STB served Aug. 5, 2010. Neither 

Conejos nor Clean Water address that question. 

But even if the Board were to find that those bags and containers don't 

qualify as "original shipping containers," the contaminated dirt at issue here still 

falls outside ofthe CRA's coverage. The CRA identifies six major categories of 

waste falling within its purview as well as a seventh "catchall" category of "solid 

waste" referring back to the previous six. Those categories include (1) commercial 

and retail waste, (2) constmction and demolition debris (3) household waste, (4) 

industrial waste, (5) institutional waste, and (6) municipal solid waste. Inasmuch 

as no party has alleged that the "contaminated dirt" involved here is commercial 

and retail waste, household waste, or municipal solid waste, SLRG limits its 

discussion to whether it constitutes c&d, industrial waste, or institutional waste. 

Both Conejos and Clean Water allege without citing any scientific or 

technical support that the dirt here includes radioactive and/or hazardous waste.̂  

Clean Water goes one step further and suggests that this dirt contains dangerous 

amounts of radioactive and hazardous particles because there are other clean up 

sites at the LANL that may have high levels of radioactive or hazardous materials 

present. The implication is that SLRG and/or EnergySolutions are "guilty by 

association" because they are involved in a clean up project where other facilities 

' Conejos at 10. See, e.g.,Clean Water at 9-17, 21, 25-6. 



undergoing restoration may have commodities with high levels of radioactive, 

hazardous, or toxic properties present. EnergySolutions does not have a permit to 

receive anything other than low-level radioactive and hazardous waste, DOT 

hazard class 7, 9, or unregulated. SLRG, EnergySolutions and DOE have 

painstakingly explained this in several well-documented public meetings, yet the 

County and Clean Water refuse to acknowledge the facts related to the 

contaminated dirt being moved, and the facts relating to DOT regulation ofthe 

commodity involved. 

Regarding the issue of whether the contaminated dirt here constitutes c&d, 

industrial waste, or institutional waste, no public commenter provided any 

scientific or technical evidence as to whether this dirt falls into a category subject 

to the CRA's provisions. The commenters merely parrot the superficial definitions 

provided in the statute and do not cite to any case law describing these waste 

categories. 

Arguably the public commenters could regard the "contaminated dirt" as 

"c&d" as it does contain small amounts of intermingled constmction debris such as 

wood, electrical cable, metals, and masonry. Figure 1 in Mr. Rogers' statement 

accurately depicts the commodity for what it is, dirt. Rogers V.S. at 2. But there 

are many rail moves of "c&d" which consist of whole carloads of debris, and 

SLRG contends that Congress did not intend a carload of dirt containing small 

10 



amounts of constmction debris to be regarded as "c&d."Contaminated dirt does not 

qualify as "industrial waste" because even low-level hazardous waste is excluded 

from the definition of "industrial waste. 

Finally, the contaminated dirt is not "institutional waste" as it was not 

discarded by schools, hospitals, or prisons, nor is in material discarded as a result 

of nonmanufacturing activities by govemment facilities and the preponderance of 

the waste is not any kind of discarded material but is, in fact, dirt. 

DOE's Donald Cook has previously addressed the status ofthe dirt as 

radioactive or hazardous. SLRG submitted a copy ofthe July 9 Letter as Exhibit 3 

to its Opening Statement and Clean Water's filing includes his letter as Attachment 

K. He states that the containerized waste has only the "lowest classification of 

low-level radioactive waste (Class A LLW)." He notes that EnergySolutions' 

facility is only licensed to accept this low lowest category of radioactive waste, has 

committed not to ship anything higher than Class A LLW, and future wastes would 

also be Class A LLW. 

EnergySolutions' Bret Rogers also addresses this issue in his written 

testimony submitted here as Exhibit A. He acknowledges that the dirt contains 

very low levels of PCB's and radioactive materials adding that a typical railcar 

load of coal contains more radioactive material than a railcar load ofthis material. 

11 



He confirms that EnergySolutions is limited by its license to only accept 

radioactive waste that is defined as Class A Low-Level Radioactive Waste 

o 

(LLRW). The waste being shipped to EnergySolutions' disposal facility from 

LANL has significantly less radioactive than the Class A concentration limits. 

Finally, he notes that most ofthe shipments that have been tmcked by highway to 

the Clive disposal facility through Colorado have been below U.S. Department of 

Transportation (DOT) threshold limits and have been manifested as non-DOT 

regulated waste. Regarding the dirt's other characteristics, Mr. Rogers points out 

that there are no liquids or gases present and the materials are neither explosive nor 

flammable and that the low levels of PCB contaminants will not dissolve in water 

and do not readily evaporate in air due the very low vapor pressure ofthis material. 

Rogers V.S. at 3. 

3. The bags and containers used to ship the cargo do not qualify as "original 

shipping containers" under the CRA: 

After conceding that the statute does not define "original shipping 

containers," Conejos boldly asserts without citing to any other definition of that 

term or providing any supporting testimony or documenting evidence that the 

' The U.S. Nuclear Regulatory Commission (NRC) developed four categories or classes of 
radioactive waste that are defined in 10 CFR Part 61. The NRC waste classification system 
includes Class A, Class B, Class C, and Greater than Class C LLRW. Class A waste contains the 
least radioactive concentrations and is 100 times less radioactive than Class C waste for several 
radionuclides. 

12 



sealed bags and shipping containers that EnergySolutions plans to employ do not 

qualify for the CRA's original shipping container exemption. The crux of 

Conejos' argument is that the plastic bags being used to transport the cargo here 

can be opened at any time and that SLRG has not produced any evidence 

indicating that these bags have been regulated by any state or federal agency or 

that these bags are in. compliance with any DOT requirements. Regarding the 

metal containers ("intermodals") used to transport some cargo,,Conejos claims that 

SLRG failed to allege that these containers are in fact "sealed" before the 

transportation begins and offers no evidence that these containers comply with any 

applicable regulations regarding their safety. Because both the bags and the metal 

containers are subject to "invasion" by "free liquid accumulation," Conejos asserts 

they do not constitute "original shipping containers." Conejos without any 

supporting documentation avers that Congress intended for state and local 

govemments to regulate original shipping containers where the CRA was 

ambiguous on the point!' 

Clean Water's shipping container comments are pretty much to the same 

effect. It also acknowledges that neither the CRA nor the Board's waste transfer 

facility interim regulations explicitly define the term "original shipping container." 

' Conejos at 10. 

13 



Admitting its lack of legal and technical expertise,'" Clean Water claims without 

citing any evidence or authority that the bags are not waterproof, are permeable by 

water and contaminants, and therefore cannot be considered sealed. Regarding the 

metal intermodals. Clean Water urges that these containers cannot qualify as 

"original" because they can be and are reusable. 

SLRG's response: In reply SLRG submits written testimony by 

EnergySolutions' Bret Rogers that squarely refutes Conejos' and Clean Water's 

arguments that the sealed bags and containers do not meet the statutory "original 

shipping container" requirement. Mr. Rogers states, "The containers are designed, 

constmcted, tested, and used to comply with the U.S. Department of 

Transportation (DOT) requirements. Specifically, these containers are designed 

and constmcted to prevent the release of waste material during transportation." He 

adds that "these containers are designed, constmcted, tested, and used to comply 

with DOT regulations for shipping radioactive waste in accordance with 49 CFR 

173. Specifically, these containers must be designed and constmcted to prevent 

the release of waste material during transportation. Mr. Rogers notes that these 

containers are manufactured with a coated and woven polypropylene fabric, are 

capable of holding up to 14,000 pounds of waste material and that the containers 

are water resistant and are designed to withstand wind or rain during the normal 

'° Clean Water comments at 19 

14 



course of transportation. Significantly, each container and bag is sealed after the 

waste is packaged and is not opened until reaching its final destination at the 

disposal facility in Clive, Utah. Each shipment is certified by a qualified shipper to 

comply with applicable DOT regulations. These containers have been and are 

currently being used by remediation contractors at other site restoration projects 

throughout the country to package and ship radioactive waste to the Clive disposal 

facility. Rogers V.S. at 3-4. Finally, Mr. Rogers attaches as Attachment 2 to his 

statement the certification by its container vendor that the container to be used here 

complies with the packaging requirements and specifications prescribed in 49 CFR 

173. 

SLRG believes that because a few Conejos County residents grow potatoes, 

and are commonly using similar polypropylene containers that are not DOT 

Certified, and do not withstand rough handling, they have become confused about 

the difference in the containers, and that in fact they do not understand that the 

EnergySolutions polypropylene containers, approved by USDOT for handling this 

waste, completely scalable, are quite different. SLRG has observed 

EnergySolutions attempting to explain these containers in public meetings, and has 

observed that those listening were not open to understanding the differences. 

Other Conejos County residents are not participants in Clean Water and do not 

support the County's opposition to SLRG, and accept that USDOT regulated 

15 



shipping containers are sufficient. SLRG has obtained support of over 200 

Conejos County residents for the Faciiit}'. 

Conejos' notion that Congress in the absence of any legislative clarification 

on the term "original shipping container"" would allow state and local 

govemments to regulate in that area is totally ludicrous. As discussed in section 4, 

immediately below, the courts have held "[i]t is difficult to imagine a broader 

statement of Congress' intent to preempt state [or local] regulatory authority over 

railroad operations." Where the federal govemment has so thoroughly occupied a 

field as it has here with prescribing definitions of terms in the CRA, there is 

nothing left for state and local governments to regulate. Cf. Wisconsin Cent. Ltd. 

V. CitvofMarshfield. 160 F. Supp. 2d 1009,1014 (W.D. Wis. 2000). Congress 

intended to leave the task of crafting definitions or implementing provisions ofthe 

CRA to the Board. 

In response to Clean Water's allegations that EnergySolutions' sealed bags 

and containers do not satisfy the statutory "original shipping container" exemption 

requirement, SLRG notes with irony that Clean Water has submitted a copy ofthe 

July 9 Letter where Mr. Cook states that the contaminated waste will be 

transported in either "containers" or in "sealed and intact containers." 

" Conejos at 10. 

16 



4. Federal law does not bar the application ofthe CCLUC to the proposed 

transportation: 

Conejos and Clean Water strenuously urge that the ICCTA's preemption 

provisions do not apply and therefore the SLRG's activities at the Facility are 

subject to the CCLUC. At the core of their arguments are assertions that 

compliance with the CCLUC is simple and well defined with an expeditious 

approval process and that local government regulation is lawfiil where it involves 

local police powers over public health and safety. Accordingly, they assert, this 

process is neither burdensome nor discriminatory to SLRG. Further, Conejos 

stresses that there is what it calls a "well established" presumption against 

preemption and that the ICCTA does not preempt state and local laws involving 

matters of public health and safety. Conejos also claims that SLRG is free to seek 

relief from the Board in the form of a land use exemption should it be unable to get 

approval for the Facility from the local county planning board. Conejos at 13. 

SLRG's response: In stark contrast to Conejos' statement that there is a 

"well established" presumption against preemption, one federal court said, "[i]t is 

difficult lo imagine a broader statement of Congress' intent to preempt state [or 

local] regulatory authority over railroad operations." CSX Transp.. Inc. v. Georgia 

Pub. Serv. Comm'n. 944 F. Supp. 1573, 1581 (N.D. Ga. 1996). Furthermore, for 

those state or local actions that are not facially preempted, the section 10501(b) 

17 



preemption analysis requires a factual assessment of whether that action would 

have the effect of preventing or unreasonably interfering with railroad 

transportation. Dakota. Minn. & E.R.R. v. State of South Dakota. 236 F. Supp.2d 

989,1005-08 (S. S.D. 2002), affd on other grounds. 362 F.3d 512 (Sth Cir. 2004) 

(revisions to state's eminent domain law preempted where revisions added new 

burdensome qualifying requirements to the railroad's eminent domain power that 

would have the effect of state "regulation" of railroads). The Board itself has held 

that it is well settled that states [and local govemments as well] cannot take any 

action that would have the effect of foreclosing or unduly restricting a railroad's 

ability to conduct any part of its operations or otherwise unreasonably burden 

interstate commerce. See, CSX Transportation-Petition for Declaratory order. STB 

Finance Docket No. 34662 slip op. STB served May 3, 2005, and cases cited 

therein at 5. 

Although Conejos is correct in asserting that preemption is not exclusive, its 

characterization ofthis doctrine is faulty. Rather, a more appropriate statement of 

the law would read "not all state and local regulations are preempted [by the 

ICCTA]; local bodies retain certain police powers which protect public health and 

safety." ... It therefore appears that states and towns may exercise traditional police 

powers over the development of railroad property, at least to the extent that the 

regulations protect public health and safety, are settled and defined, can be obeyed 

18 



with reasonable certainty, entail no extended or open-ended delays, and can be 

approved (or rejected) without the exercise of discretion on subjective questions. 

Electrical, plumbing and fire codes, direct environmental regulations enacted for 

the protection ofthe public health and safety, and other generally applicable, non­

discriminatory regulations and permit requirements would seem to withstand 

preemption. Cf Vill. of Ridgefield Park v. New York. Susquehanna & W. Rv. 

Corp.. 163 N.J. 446, 750 A.2d 57, 64 (2000).'^ 

The application ofthe CCLUC here qualifies for preemption under that 

standard because it would prevent SLRG from ever handling EnergySolutions' 

traffic until such time as either it or EnergySolutions could obtain the required 

permit from local authorities. Mr. Rogers states that during the first quarter of 

2010, county officials insisted that EnergySolutions apply for a Special Use 

Review Land Use Permit under the CCLUC to use the Facility. However, that 

Special Use Review process was not available for over six months since the 

County had placed a moratorium on issuing permits until the end of May 2010. 

'̂  noting the Board's position that: (1) "while state and local government entities . . . 
retain certain police powers and may apply non-discriminatory regulation to protect public health 
and safety, their actions must not have the effect of foreclosing or restricting the railroad's ability 
to conduct its operations or otherwise unreasonably burdening interstate commerce"; and (2) 
"railroads are exempt from the traditional permitting process but not... from most other 
generally applicable laws." 

19 



To that extent this moratorium delayed the commencement ofthis service by close 

to a year from its planning back in the Spring of 2009 to the late Spring of 2010. 

Although EnergySolutions urges that no permit is required for the railroad 

to conduct transload operations at the Facility, EnergySolutions agreed to apply for 

a permit as a matter of good faith and at the request ofthe local key stakeholders 

represented in the task force meetings. EnergySolutions submitted the permit 

application on September 9, 2010. Subsequently, Conejos's Land Use 

Administrator deemed the permit application complete on September 9, 2010.'̂  

The Conejos County Planning Commission held a meeting on September 29, 2010 

at which it voted to recommend that the County Commissioners deny approval of 

the application without providing any justification for their recommendation. 

While EnergySolutions has requested a copy ofthe Planning Commission's written 

justification, it has yet to receiye either a copy ofthe written decision or the 

justification. The County Commissioners' public meeting on the application is 

scheduled for November 4, 2010, during which the County Commissioners will 

discuss the Planning Commission's recommendation and will vote on whether to 

1) approve the permit application as submitted, 2) approve the permit application 

with additional conditions, or 3) deny the application. There is no guaranty that 

EnergySolutions will be successful in obtaining a Special Use Review Land Use 

'̂  See, Attachment 3 to Rogers V.S. 

20 



Permit at the end ofthis process in view ofthe Planning Commission's strong 

opposition. Rogers V.S. at 7-9. This process has and continues to be highly 

subjective, with no definitive response from the-Planning Commission on why it 

recommended rejection, in direct contravention ofthe doctrine expressed in the 

Ridgefield Park case. 

Requiring compliance by SLRG with Conejos' permitting regulations 

clearly violates the ICCTA's provisions. It denies SLRG the ability to provide 

needed rail service. Obtaining local approval involves extended regulatoiy delays 

and entails a subjective, uncertain regulatory permitting process without any clear 

cut criteria or standards. 

Moreover, EnergySolutions contends that the Conejos County Land Use 

process has been unreasonably enforced and inaccurately applied to the tmck-to-

rail transload facility. EnergySolutions' position as discussed at more length in 

Mr. Rogers' statement is that the transload operations are part of a transportation 

activity and not a "Solid Waste Transfer Facility" as defined in the Conejos County 

Land Use Code. Rogers V.S. at 9-10. While interpretation of Colorado land use 

law is beyond the jurisdiction and expertise ofthe Board, SLRG and 

EnergySolutions believe that Conejos appears to have subjected the Facility to a 

much greater level of scrutiny and review than similar facilities have faced 

21 



elsewhere. To that extent application ofthe CCLUC is both burdensome and 

unreasonable. 

5. SLRG wrongly introduced evidence of settlement discussions: 

Conejos accuses SLRG of making several blatant misrepresentations 

regarding the settlement discussions between the parties. More specifically, 

Conejos asserts "... SLRG erroneously alleges that the 'parties arrived at what 

SLRG, [Energy<So/M//on5], and several County officials thought was the basis for a 

mutually acceptable settlement agreement." Conejos responds that there was no 

settlement agreement executed by any party and that it is inappropriate to even 

discuss the settlement negotiations ofthe parties in any legal forum. More 

egregious, Conejos asserts, was the statement that the County Commissioners 

declined to approve the proposed settlement against the advice ofthe County 

attomey and they directed him to go to local court to seek an injunction. 

SLRG's response: SLRG commented on the settlement discussions because 

Conejos made them are a matter of public record by discussing the settlement 

terms at a public meeting. Clean Water's comments state: 

"The next week the BOCC [Board of County Commissioners] held a 
special public meeting where the Conejos County Attomey, Stephane 
Atencio, outlined the closed-door discussions that had been ongoing 
amongst the County, EnergySolutions, and the SLRG.. .He highlighted 

22 



the negative financial impacts that litigation could have on the County. He 
then summarized a proposed settlement document between the County, 
EnergySolutions, and the SLRG." 

Clean Water at 10. 

It was none other than DOE's Donald Cook who stated in the July 9 Letter 

that EnergySolutions and SLRG proposed a number of concessions to address the 

community's concems. After stating that those steps were memorialized in an 

agreement-in-principle dated May 14, 2010, he stated, "[w]e understand that the 
I 

Board of County Commissioners rejected that Agreement against the advice ofthe 

Conejos County Attorney." Cook letter at 2. Bret Rogers' statement confirms 

these events in his statement. Rogers V.S. at 7. Finally, both Mr. Rogers and 

Clean Water confirmed that the Board of County Commissioners directed Conejos 

to seek injunctive relief against the SLRG. Rogers VS at 7; Clean Water at 10. 

Further, at the meetings where SLRG negotiated with the County, two ofthe three 

Commissioners were present, and SLRG was informed that because two 

Commissioners were present, the meetings were "public" under Colorado law, and 

that notice ofthe meetings had been published. 

SLRG's response to Clean Water's additional comments: Clean Water 

would have the Board see this dispute as one between a David [a poor, agrarian, 

and majority-Hispanic population] and a Goliath [a wealthy corporation and an 

uncaring federal govemment agency]. In response to Clean Water's suggestion 

23 



that SLRG and EnergySolutions are uncaring, deaf, dumb, and blind corporations, 

SLRG is a small business with ties to the local community. SLRG services the 

agricultural community in the San Luis Valley, and is a partner in tourism 

development with all six counties in the Valley. SLRG employs local residents, 

including Conejos County residents. SLRG needs freight business in the Valley in 

order to survive and to continue to maintain its tracks. Moreover, EnergySolutions 

is headquartered in relatively nearby in Salt Lake City, UT. Both have made 

frequent and substantial efforts at community outreach with participation in 

numerous meetings with local officials. While not required by law because the 

Facility will be operated by SLRG and not EnergySolutions, EnergySolutions has 

nonetheless applied for a Special Use Permit for its activities to show its good 

faith. Rogers V.S. at 8-9. 

To the extent that Clean Water raises numerous questions whether DOE's 

LANL restoration efforts satisfy the National Environmental Policy Act that is a 

matter beyond the scope ofthis proceeding as well as the Board's jurisdiction and 

expertise. Similarly, issues involving the choice of rail versus tmck transportation 

and the routing ofthe traffic away from Conejos County or around Colorado are 

again outside the scope ofthis proceeding. Regarding the nahire ofthe commodity 

to be transported or the bags and containers used for transportation. Clean Water 

makes numei-ous assertions that appear to be unsupported by any written evidence 
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in the form of sworn statements, letters, or similar documents. Rather it cites but 

does not submit various reports, websites, and articles without providing any 

indication as to why there are pertinent. Examples can be found at pages 20, 24, 

26, and 27. 

Regarding the safety of its operations, SLRG submits as Exhibit B short 

statement by its General Manager Matthew Abbey. Contrary to Clean Water's 

allegations, the railroad industry including SLRG has a safety record that is the 

envy of all modes of transportation and industrial enterprises generally. While 

SLRG does operate a limited local passenger service, SLRG does not handle any 

sort of hazardous or waste traffic in passenger trains as a matter of company 

policy. Regarding track and bridge maintenance and safety, SLRG's track has 

been upgraded to meet the new 286,000 lbs per car industry standard. 

Clean Water questions the need for the Board to continue with this 

proceeding while it also asks the Board to hold a field hearing to solicit local 

concems. If SLRG and EnergySolutions had reason to believe that Conejos 

County officials would promptly issue permits to allow transload operations at the 

Facility to begin soon, there would be no need for this proceeding. It would be 

moot. Unfortunately, actual experience shows otherwise. Conejos County 

implemented a moratorium on accepting and considering Special Use Permits just 

about the time that one might have been filed. Moreover, as Bret Rogers has 
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testified EnergySolutions does not have any confidence that its permit will be 

approved by the County Commission over the objections ofthe Planning 

Commissioners. Accordingly, there is an ongoing dispute for the Board to resolve. 

Further, SLRG's experience with the Town of Antonito and with Conejos County 

indicates that any future plans for transloading or other kinds of railroad activity 

are likely to result in similar delays and lengthy proceedings, and SLRG would like 

to resolve this once and for all. 

SLRG recognizes that the Board has limited resources and sees no need 

sending one of its employees to hear comments from local citizens. Conejos and 

Clean Water have filed substantial vvritten comments detailing their numerous 

objections and conveying the sentiments of but a few of their constituents. 

However, only three local citizens have seen fit to write the Board and express 

their opposition to the Facility. Two ofthese comments merely endorse what 

Clean Water has said. By contrast, SLRG will be e-filing the signatures of 1173 

area people, including 200 Conejos County Residents on a petition it has circulated 

among area citizens relating to this project, all of whom voiced their support. This 

compares very favorably to the 139 signatures that were obtained by the 

opponents. 
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CONCLUSION 

Despite the lengthy filings submitted here, the case is a very simple one. It 

presents the issue of whether the transloading facility at Antonio in Conejos 

County, CO, is a solid waste transfer facility, within the meaning of 49 

U.S.C. 10908. Subsection (e) (H) defines the term, and it clearly pertains solely to 

facilities where solid waste "is collected, stored, separated, processed, treated, 

managed, disposed of, or transferred, when the activity takes place 

outside [emphasis supplied] ofthe original shipping 

containers." Mr. Rogers proposed verified statement permits of no doubt that the 

contaminated soil is placed al the Los Alamos National Laboratory in Los Animos, 

NM, into containers which are sealed and not reopened until they are delivered to 

the disposal site in Clive Utah. The transloading ofthe original shipping 

containers from the tmcks to the rail cars at Antonio simply is not covered by the 

Clean Railroads Act of 2008 and the public commenters have failed to show that 

the transloading operations conducted at the Facility do not meet Board precedent. 

This case also presents an important policy issue. Does the public really 

want to ship significant amounts of freight regardless of type over mountainous 

roads with the attendant weather considerations and highway wear and tear when a 

safer altemative, a railroad, is available? SLRG requests that the Board 

27 



Oot 28 2010 4i41Rri HP LASERJET FAX P»6e 31 

expeditiously rule that the state and local law in the fonn of ttie CCLUC is 

preempted by federal law and therefore does not apply here. 

Due: October 27,2010 

ibmitted, 

D. HeCmer 
John D. Heffiier, PLLC 
1750 K Street. N.W. 
Suite 200 
Washington, D.C. 20006 
(202)296-3334 
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CERTIFICATE OF SERVICE 

I, John D. Hefiher, hereby certify lhat a copy of die foregoing Reply Conunents 

of San Luis & Rio Grande Railroad dated October 27,2010, were sent by first-class 

United States and/or e-oLail if known to all parties to this proceeding including: 

Stephane Walter Atendo, Esq. 
S.W. Atencio & Associates, P.C. 
Coiuijos County Attomey 
601 Third Street 
Alamosa, CO 81101 

Maiy Alice TiigiUo 
Conejos County Clean Watra- Ine. 
P.O. Box 153 
Antonito, CO 81120 

Aaron Abeyta 
502 W. 8*̂  Avenue 
Antonito; CO 81120 

Dated: October 27.-2010 
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iNEsiGvSoajnaNS 

October 27,2010 

IrAm n Waflhiir VIA Km«il (j,^ffflhert^erizon.net^ 

John D. Hefiher, PLLC 
1750 K Street, N.W. 
Suite 200 
Washington, D.C. 20006 

Svbject: Swom Statemeiit Regarding Ac Traasioad Fadlity in CoBeJosCraaty Colorado 

DearMr.Hef&er, 

EnergyJlBAftionf has beea asked to provide additional information in this written swom statement 
regardiiig die proposed tmclc-tD-nul transload fodlity located in Conejos Coui^y Cokaado. 
Spedficidly, dus letter documents 1) a deseriptiim of die radioactive material being Bhipped in 
sealed contdners, 2) the ragulations that govern saft transportotioD of die cantainers, 3) detaib 
and timtaig of previous efforts made by EnorgySolu/ions, die U.S. Departinent of Energy (DOE), 
and die San Lisa and Rio Grande Rdlroad (SUtG) to address the oancenu of die local 
oommunity, 4) an accnralie descrigition of die nepitiated Settlement Agreement between SLRO, 
EnergySSD^tfons', and the Conqjos County Commissioners, and 5) the current status ofthe 
Special Use Review application for a Land Use Femiit submitted to Conejos County by 
EkiergySbAtf/oRff. 

I, Bret Rogers, am the Sr. Vice President of our Tedmical Services division at EnergySo/tifAuir. 
EBergySobaions mission is to protect the public and environment by managhig radioacdve waste 
fiom various oontamtanted sites diroughout die oountiy and providing safe disposal of die waste 
at our licensed disposal jhcility in Clive, Utah. I have been employed by EnergySiiiAtftofu since 
1999. My cunent responsibilities include supporting our customers with waste management 
services such as waste characterization, psclmging, transportation, treaanent and disposaL 

DeserintioB of die Radioactive Waste 

EnergySbAtfibiu is nmtracted by the DOB to pnmde packaging, transportation, and disposal 
services for Los Alamos National Laboratory (LANL) located in Los Abunos, New Mexico. 
LANL is wodJngunder a Consent Order issued by the State of New Mexico to restme sevenal 
contammated areas by 2015. Waste generated as a result ofthese restoration activities includes 
primarily contsminated soil and debrto as ilhistrsted in Figure 1. As shown in the figure, onsite 
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personnel wear Standard industrial saftty clodMS such as Steel toed shoes, hard hats^ and saftty 
ghuses when loadiag dw contaminated dirt into die coni fe rs . 

Figure 1. Excavated SoflflnpmRemcdiatioa Activities at LAML 

The ladiooctive waste ia dunacterized to determine die radimuiclide oancentrations to ensure 
compliance widi all applicable U.S. Depaitment of IVanspoitation (DOT) r^iulations prior to 
shipment EaeigyS!0^f/onar evaluates the characterization iofotmation during die prdhninary 
aoeqitance process to ensure compliance with its Radioactive Material Ucense and Waste 
Accqitance Criteria. 

The cargo is considered 'in trsnsit'during itsjourn^ b a n LANL to its final destination in 
Clive^ UT. The transfer fiom one mode (^transportation to another while in ttansit is a common 
cammereial practice. During diis transloading operation the waste packagesare never stored or 
staged on die ground and diqy do not come in contact widi die ground. lnad£daii,die 
containeis are not opened until leachbig its final destination at die disposal fiuility in Clive, 
Utah. 

Hie materials received and handled at diis site are padcaged, inspected and transported under 
rIgORHis controls established by appHcable atate and federal regulations In Mder to assure the 
safety ofpersonnel and die environment. The containers are deugned, constructed, tested, and 
used to comply whh die U.S. Department ofTkanqiortadon (DOT) requirements. Spedfically, 
diese contamers are designed and constructed to prevent the release of waste material duiag 
transportation. 

Upon arrival at the transload facility, the original shippuig containere are dwn directiy loaded 
fiom the truck into railcais. The railcan are equipped widi a hard fiberglass Ud whidi is secured 
after die oontainen are loaded fiom die tnidc into die railcar. At no time are die ori^nal 
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shipping containeis opened. The mllcar is dien billed to tlie railroad for delivery to the Clive, 
UtSh diqMsal fodlity. The ty|rica] amount of time required to safely transfer a truck load of 
waste packages into a rail car is on die order to IS to 20 minutes. 

The coitained materials are comprised predominantiy of soils with lesser quantities of 
intemungled construction debris sudi as wood, electrical cable, metals and masoniy. They are 
liglidy eontamiiuNed wdth very low levels of PCB's and radioacthra materials. There are no 
Uqiuds or gases presGia and the materids are neifoer explosive nor ilaminable. A typical lailcar 
load of coal contabis more radioactive materid dian a railcar load of tins material. The low levels 
of PCB contsminants will not dissolve in water and do not readily evaporate in nr due the very 
kiw vapor pressure of this matnid. In the highly unlilcely event tiut the Iiitegrity of a container is 
breached, spilledmaterials can be stabilized in pUne and earily retrieved. Any potential 
enviroBincntal impact would be extremely low and confined to tlie immediate area ofthe spill. 
EneigySoliatmu nudtdains die capaldlity to mobilize trained pasonnel that possess die trunfaig 
and equipment necessaiy to retrieve diis materid and to fkilly remediate the afifocted area of di 
resuftant contandnants. 

BneigySoAilfons is limited by its Iwense to only accept radioactive waste diat is defined as Class 
A Low-Level Radkiactive Waste (LLRW). The U.S. Nuclear Regulatory CommissioB (NRC) 
devdoped fbur cat^ories or classea of ladfoacdve waste tlua are defined ia 10 CFR Part 61. 
Hie NRC waste classification ^stem Indudes Class A, Class B, dass C, and Greater dian Class 
CLLRW. Ctoss A waste contdns the lesst radioactive concentiations and is 100 times less 
rsdioactive than Class C waste for sevendEsdionuclides. Tlie waste bdng shipped to 
EnergySn/uCftms disposd fiidlity fiom LANL is signLficantiy less than the Class A ccmoentration 
Ihnits. In fiut. most ofthe shipments dut bave been tmcked by highway to die Clive disposd 
flwillty through Colorado have been bekiw DOT threshold limits and have been mamfested as 
non-DOT regulated waste (refer to Attadiment 1). 

Original Sealed DOT CnmipHant ShippSnff f^nt^SiT^ 

EoBtgySohatons provides contBinen to LANL for padcaghig the soil and debris, ^gure 2 
illustrates the contaminated soil and debris belag placed mtocontdnere at the LANL project site. 
Hiese containen are designed, eonstiiiGted, tested, and used to comply with DOT regulations for 
dripping radioactive waste in accordance widi 49 CFR 173. Speclflcdly, dicse containen must 
be designed and oonstiucted to prevent tlie relesse of waste materid during transportation. 
Attadiment 2 provkles the certification by the container vendor that the container complies with 
the packsB^ requirements aid specifications prescribed hi 49 CFR 173. These containers are 
manufkcttired widi a coated and woven polypropylene fidnic and are capable of hokiing up to 
14,000 pounds of waste materiaL Hie oontajnen are water reaiatant and are designed to 
widistsnd wind or rain during die nomid course of transportation. 

Each container is sealed after the waste is padaged and is not opened until readdng its find 
destination at the disposd fecility ta Clive, Utah. Each shipment is certified by a qudlfied 
shipper to comply with qiplioable DOT regutations. Hiese containen have been and are 
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Fignre 2. Loading of Cantamiaated Soil lato Containen at LANL 

currentiy befa^ used by remediation contracton at odwr site restoratkm projects dutwghout the 
countiy to padcage and ship radioactive waste to the Clive disposd fecility. Figure 3 illustrates a 
kiaded bag bdng staged at the LANL site for shqnnent to die Clive disposd fecility. Other DOT 
compliant containen such as intermoddscouUl dso be used since dwy are hauled at die project 
dte and then sealed prior to transportstkni finm orighi 0-B.t die LANL project site) to find 
destination QJB^ die Clive disposal dte). At no time during transit are die containen re-opened. 
Tothepoin^ DOT regulations require die o r i s ^ shipping oontahier to remain sealed form 
origin to destfaiation ta order to avoid the waste beb^ exposed to the environment at any tune. 

Figures. DOT CompHaat Coatafana Awalttag Thuqwrtattan at LANL 
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Figarei. Orlgtaal Shipping Contatacrs Loaded tato Lidded Goadota Railcar at Ike 
Trnck-fo-Rallcar Traashiad Fadlity 

Simpty tiandoadliig die sealed oontdnen fiom a flatbed truck into a lidded gondola rdlcar does 
not tacrease die transpartation risk, ta feet, shlppiag by nil reduces the transportation riak due to 
the lower incident rates shipplag by rul venus track as supported by dw graph m Figure 5. 

^iirna: U.8. DOTPtMOns 

FignrB 5, Hlghw^r TraeUag 

andHaaiidous 

RaOraad 

SaMy Admlnlsmion 2008) 

Traaaportation Incidents 

EoetgySolutions licensed disposal fecility is served by die Unkm Padfic Rdhoad. The disposd 
fedlily Is eqdpped^wlth over 10 ndlea of onsite rail trade to fiuifitste switching and management 
of zdlcars. EnagySbfttf/oiu has been recdvbig ra^oactive soil and debris since 1988 and 
receives over 70 percoit of dds materid by nul due tothe dgnificant safety "ad cost advantages 
of rdl transportstlon. 
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At the disposd^fedlity, tiie rdlcan are emptied m a ststc-ofrtliB-art railcar rotary dumping 
fadlity. The cihntdnen are ap«ied,san4iied, and then loaded onto large dunqitnida and 
transported to die disposd anbankmenL The soil and debria are emptied from die dump truck 
mtothe dispoaal embankment and dien con^sded with heavy eqiupmentto meet eanpaction 
requirements. ; 

Effiittg to Wo4 with 1tlg TifflfPJ r^wi^p'^y 

ta an attempt tî  address concems with the locd community, Enetgy5!tiAtfl0». SLRO, and the 
DOE have nntjseverd times overthe hut yeariirilh the bed community and Congos Couidy 
offidds. Opeii House meetings have been organized by BnergySbAtffoas to provide additional 
tafbrmation a b ^ die waste betag Bhiiq)ed u contdnen at the ttudc-to-trandoad fecUity. 
EnergySb/titfofis has also been invohred widi sevetd public and task force ineetings ta an attempt 
to resolve concerns and help to educate the tacal community regarding die transportation 
activities. 

* 
During dte first^quarter of 2010, Conegos County officials insisted tiiat EnetgySStiAirtioiu apply fbr 
a Speeid Use Review Land Use Pennit to use the transload fiidlhy. Hie Spedd Use Review 
process, howevjer, waa not avdlable stace the Counly had pkttcd a moratorium on the Speeid 
Use Review precess until die end of May 2010. In addition, EnergySii/itfftmr* position is diat the 
Speeid Use Pe^ i t process did not apply as discussed ta more detdl below. 

SIRG contend4 thst the railroad has the rigiit under Federd law to operate the banstaad fittility 
and that a Land^Use Permit is not required. Due to die oppoungpodtions regarding tie 
authorization td operate the transload fecility and ta an efifott to avoid die County entering into 
litigation, dl parties agreed to negotiate ta good feidi a Settlement Agreement 

Over the coursc| of sevetd weeks, Eoergy&i/iirionr, SLRG, and County ofBdals held aeverd 
meetings to discuss die oondittans ofthe Settiement AgreemenL AMioiigh the Settiement 
Agreement was* not required due to the Rdhnad's authorization to operate the ttansloBd fecility, 
the process peiidtted the addressing of public issues including tiiose of the locd community. 
Some ofthese tjon^tions inchided: 

• Devdadment Fee per ton Shipped through the transload fiwility 
• Open bciok access for County to review operations 
• Commitfnent to specific process and operationd oontrola 
• Commubityandsgencytraiidng 
• Fr^ am^ Post-Operational Environmentd baseline verification 
• Conttaubd public involvement and outreadi programs 

Duriag good fidth negotiations, 9LR0 and Energy&faMom began to implement the agreed iqxm 
conditions ta order to support shipments that wodd resume Ity the end of May 2010. Tlie 
County commlasKMien had previously authorized dw County attorney to enter ta to negotiations 
with the rdlroad and EaergySolutions vriueh resulted ta the Settiement Agreement. The County 
Gommisaionen were also ta attendance during the Settiement Agreement negotiations. Duringa 
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conference cdl widi the County commissUMien on May 14,2010, the County attorney tafiinned 
EneiigyS9/iifiiDfu that they had come to an "agreement ta principle" regardtag die Settiement 
Agreement. 

On May 20,2010, a public meeting was hdd to brief die public of die Settiement Agreement and 
to put on public record the County Commissioner's approvd(tf the agreement Theattomey 
representiqg the County, wito was also part of die Settiement Agreement negotiations, detdled 
die badcground on how die Settlement Agreement q>pn>adi was proposed and die bads for the 

• county deciding to enter into negotiations with Eneigy5b/Hltons and tlie rdlroad. The county 
attorney also described die potentid cost fanpects of litigatioa. aa well as the likelihood of 
overtumtag die railroad's podtion. The detrihofdie Settiement Agreement were presented by 
the County attorn^ dutiagdw public meeting, ta a surjpising tum ofevents, tiie County 
conunisdoners, however, voted agdnst qipniving the tenns and conditions of tlie Settiement 
Agreement Additiondly, the County coounissionen voted to file an hqunctionagatast the 
xailroad to prevent the operation ofthe tnmaload fiwility. 

Durtag dw foilovring wedcs, EiiergySblH<ft»i» continued to transport die waste finm the DOE 
LANL sheto the Clive disposd fecility by trade dnoug^ Colorado udng llie same DOT 
compliant packages. On Aî gust 5,2010, Colorsdo Cmgressman Jdm Sdazar held a public 
meeting ta Antonito, CO v(4iere Ite orgaidzed a taak fiiroe consisting of key stalcdioldaa ta an 
efibit to find a woriEable aohiiion. 

TIM task force met each week for severd weeks discusstag options on how to move finward with 
transload operations and addressiiig concerns of die locd community. On September 2,2010, 
EnergySo/uttwis agreed to s ^ y fiv a Speeid Use Reidew Land Uae Pennit at'the request of die 
locd key stakdiolden represented in the task force meetings. EnengySoArtlons submitted the 
pennit appUcation on Sqitember 9,2010 and dociimenied die followiitg m the application: 

Ena-gfiSolutlons ts stdmiitting Ms a/gilication, in acoordanee with die qffer to 
Cor^ressmanSala«r'sttukJbree concerning use of the proposed transloadJadUty, Ai 
Oder to use the Conejos County land Use Special Use Review process to s(dlelt/ 
fiicttttate pMie comment. Energy/Solutions contends that the trandoadfitcithty Is a 
sh^^ilng operaSan andas sudi if pennitted under thejurlxlletlon qf Conejos County 
shotUd be permitted imder Ite Admlnistrattve Review process. EnergySolutions 
undersumeb diat U Is ConejOs County's contention that die proposed operation Is a Sidid 
Waste D'ansferfadtttyandwouldtherefbrB be aidffea to permitting unda^ die Speekd 
Use Review process. EnergySolutions does not waive, release, or otherwise rellnqdah 
ta^landuseri^orodierkgdlr^dutEnergySoluttoHsmttyah^ea^yhaveormt^ 
obtain. San Luis A Rio Orwitie RaOvad Company (the "Raihoad") delivered to Om 
County a legcd "Opinion Letter" ejqOainhig Omtfedaral lawpreen^ h a d land use 
ortRnances and tdUfws the RaUroad to conduct trandoadbig operaHons at ths site 
wtdiout consent or permits from Ihe County. EnergySohdIons does not waive Its rlfdd to 
accept Uie Radrttad's serves In order to meet Its eontraetuid obligations. Hmvever, 
RiergySobalonsfiles Ms Applteatbm because (a) Energy&dutlonsptqfers to work 
cooperatively widi loetd comnaavitles; (b) EnagySolutions p n ^ r s to conduct the 
transioading operations Use^; and (e) EnergySohOlans believes tnmshadbigopemtioas 
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managed by a direct, cooperadve rdadanddp between the Comity and EnergySolutions 
IslnAe best Merest ofEmrgySohi&msanddie County. 

To dds end, GiergySobdlons proposes a set cfconStkms, cmwesslons dud It feds 
addresses the concerns dua die offieids and piddle (tfConqfos County have raised 
(Attachment A). Maityof these are concessions dud woiddnotothaidse be offered/ 
required under locd arjederdpemdts cr audurtoaitms. 

EaesgySduttats permit application was deemed complete by the Conejos County Land Use 
Admimstnfor on September 9,2010 (refer to Attachment 3). Apublic meetiag with die Conejos 
County Planning Comndssion was snbsequenfiy held on September 29,2010. During dw 
meeting, dw Pluming Ccmmisdon voted to recommend that dw County Commisnonen deny 
approvd itfdu application. The Plannlag Commission did not provide any justification ferthdr 
recommendation to deny dw pennit application nor did they provide any mformation regarding 
vdiidi part ofthe Code was not satisfied wife the permit application. EoetgySobttions lus 
requested diat dw Planntag Commission provkle written justification for dwir recommendation 
to deny the application. 

Hw County Cdmmisslonen public meeting is scheduled fin November 4,2010. Durtag dus 
meeting, the County Commissionen wOL discuss the Planning Commisdon's reoommendstion 
and will vote on whedier to 1) approve the pennit applicatkm as submitted, 2) qiprovedw permit 
applicadon widi additiocwl concUtipns, or 3) deny die application. 

CondoB Coimtv Land Use Code 

BoeTgySobalons contenda tiiat the Con^os County Land Use process baa been umeasonsbly 
enforced and taaccurately a|q>Iied to the trucdc-to-iail transtaad fedlity. EnergyrSbAitfoiB' 
positbn is tint the trandoad opetatdam are part eiti transpoitation activity and not a*^lid 
Waste TVansfer Facility" as defined ta the Conejos County Land Use Code (Code). Themeantag 
of" Solid Waste Ttansfer Fadlity" is well established ta state taw and munic^Mlity ordinances 
and does not include facilities like dw proposed transload fiwility. The term "Solid Waste 
Tkansftr Facility" is consistently and historically used to describe tiw collection, nanagement 
and disposd of municipd waste and related waste stcesms. 

Tiw truck-to-cdl transload facility is most accuratdy clasdfied as an "Iiidustrid Facility" defined 
ta dw Code wliere packaged materials tliat have beni manifested to an uhitnate destination are 
transferred fhim one mode of transportation to anodier. ta this case, the padcagedmaterids are 
transfeired fiom highway transport to rail transport This is a through shipment process* 
whereby dw bill of lading ulentifies the otigta of du shipment and the ultimate desttaation of dw 
shipment The containen remata "ItHtnuuit** as a madfested shipment during trandoad 
operstlons. 
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Section 2.100 ofthe Code defines an "Industrid Fadlity or Activity" aa foltaws: 

"N&nufectoring, fid»ication, madiining. industrial stoiage^ procesdng and 
shippmg fecilities; mtaerd procesdng, concrete or asphdt batdi plants and 
staiilaraetivitiBaorusessndcofflmontylawwn'astaduslridtaoature." . 

From diis deftaitini it is abundantiy dear that 'shipping facilities' are Industrid fadlities and 
industrid activities. This is unambiguous and wdl defined. 

The'Tdita (tf Land U s ^ contained ta.Seetion 4.300 of C o n ^ County Land Use Code very 
clearly indicates diat tiw use of an "Industrid Fadlity or Activity" withta and area diat is zoned 
for industrid usê  requires an Administrative Review fbr a Land Use Permit 

The tnndoadtag facility fells comedy widita the definition of an "tadustrid Fadlity or 
Activity". Tiw tatended ddpptag (iterations are ta no maiuier associated with or ooidd be 
construed as a "Solid Wsste Transfer Facility". 

ta summaiy, EnergyiSbJitftafu has WDilwd ̂ ligemly wife dw railniad, DOE. and b e d 
community stakeholden ta addressing oonceras. Eneigy&i/utfofu woiked with dw Coimty 
comnrisslonen ta devdoping a Settlement Agreement that was subsequentiy rejected by dw 
same conunlsdonen tliat help to devetapdwagremient Even though not required by taw or 
regulation, EnergySlofitftoiis has also subodtted a Spedd Use Review appllcati(m fbr a Land Use 
Permit at dw request of tiw locd c(»iniiinity that was subsequently denied by dw Conejos 
Ccnmty Planntag Commisskm. 

Tlie current DOE Orden and DOT regulations govern the safe and compliam managnnent (xfdw 
waste shipmeids to protect dw public and the environment. Until EneisiSDiiiiiiDiu decides to 
resume tnmsloading operatioiis at dw truck-lo-rdl trandoad fiscility under dw Rdlroad's 
audmrization, the waste shipmentowill continue to be trucked thrmigh Colorado to its Clive 
disposd fiwility ta Utah. EaexgySkdutions matatetas that a much safer trsaqxurtatlon option 
existe by transloading tiw waste shipments fiom truck to rdl at the transload fiwility ta Con^os 
County, Colorado. 

EnergySolutions ta an iiiteniati(mally recognized nuclear waste management services company 
diat has built its rBpiitati(m (m the s i ^ and oonipllant cleanup of seven! ctmmwroid and 
govemment sites. Our safety and c(nnpliaiice record is dwfbundatioiiofdw past; current and 
ftiture success of our conqsany. 

Pursuant to 28 U.S.C. 1746^ I declare and verify under penalty of pojuiy under dw laws ofthe 
United States of America tliat the foregohig is true and coaett. 

Executed On: October 27,2010 

BretRoG 
Sr-VicePreddent 
Techdcal Servicea 

Page 10 of 13 
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Attachment 2 
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EXHIBIT B 
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VERIFIED STATEMENT 
OF 

MATTHEW ABBEY 

My name is Matthew Abbey. I am the General Manager ofthe 

San Luis & Rio Grande Railroad ("SLRG**) and am the same 

individual who submitted written testimony appended to our Opening 

Statement back in August 2010. I have been asked to respond to some 

items that were incorrectly stated in the filing by Conejos County 

Clean Water Inc.("CCCW*'), to the Board on October 12, 2010. 

In their submittal, CCCW spends some time making a case that 

the SLRG is a reactive organization, and implies that SLRG is unsafe. 

In fact, the safety records of railroads in general and this railroad in 

particular are far superior to that of the trucking industry. 

SLRG's record of accidents and incidents is available on the 

Federal Railroad Administration ("FRA**) website, and was discussed 

in detail in the meetings. SLRG has invested over $3 million in track 

improvements in the past three years. SLRG has a safety management 

system in place that evaluates the cause of any incident and develops a 

plan to prevent a recurrence. SLRG carries $100 million insurance, 

far more than most shortiine railroads, and has contractors on call in 
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event of an accident or incident. SLRG informed all parties that in the 

unlikely event of a spill, SLRG has sufflcient insurance and resources 

.to provide a complete cleanup. EnergySolutions reviewed SLRG*s 

plans and found them acceptable, or they would not have decided to 

ship via SLRG. 

Railroad safety is well-documented, and SLRG*s safety plan is 

well-documented. This was described to CCCW and the public. It was 

illustrated through conversation and accident data at multiple public 

meetings. j 

CCCW attempts to paint SLRG as a railroad with questionable 

operating practices. CCCW assumes that we will be mixing passengers 

with low-level class 7, 9 and unregulated wastes. In fact, mixing 

occupied passenger cars in a train with hazardous waste, even low 

level and unregulated waste such as that to be handled at the facility, 

is not permitted by US Department of Transportation rules. No 

placarded car can be handled in a train with occupied passenger cars.. 

We operate by this rule regularly on our Monte Vista line which 

transports freight and passengers. Our procedure there, when we have 

a placarded fertilizer car, is to simply operate two separate trains. This 

was described to the public and CCCW in multiple public meetings. 
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Our operating practices are called into question using the 

language ^'policing'*. It is difficult to determine what the point ofthis 

section of their submittal is. SLRG is "policed** by FRA with respect 

to track, signals, bridges, grade crossings, train operations, equipment 

maintenance, drug and alcohol, engineer qualifications, and safety. 

SLRG "polices** its shipments regularly, daily, and the shipments are 

well documented through the use of both manual and automated 

mechanisms. This was described to the public and CCCW in multiple 

public meetings. 

CCCW uses perlite on the tracks to suggest that we cannot 

"police** our shipments. In fact, that material which exists on the 

ground at the tracks is a result of decades of perlite shipping from the 

two major perlite plants located in Conejos County, adjacent to the 

Transload Facility. We cannot think of a better place for a transload 

facility than in'an industrial railroad shipping district, which this area 

has been for more than 100 years. This was described to the public and 

CCCW in multiple public meetings. Perlite, which is a soil additive, 

is not only on the railroad tracks in Conejos County but is in fact 

evident in soil within a three-mile radius ofthe plants. The fact that 

Conejos County has permitted the distribution ofthe perlite over such 
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a wide area is an indication o^ their assent. In fact, prior to the 

discussion ofthe new Intermodal Facility, "perlite on the tracks*' had 

never been brought to our attention. 

The safety of the bridges is not questionable. In its submittal, 

CCCW uses perlite and lava rock as a basis for interpreting the weight 

ofthe loaded gondolas. This is illogical. The rail line and structures 

are inspected regularly in accordance with regulations. SLRG 

Timetable U6 published April 2010 states that the entire SLRG system 

maximum weight limit is 286,0001bs per car. This includes all system 

track, bridges, and related structures. This system limit is above the 

loaded weight of the gondolas. The FRA regularly performs physical 

inspections ofthe SLRG, and if there was a deficiency, would require 

SLRG to repair the structure or trackage. This was described to the 

public and CCCW in multiple public meetings. 
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\ i k l F l B D S F A I L M L N I 

^ l A T T H L W ABB BY 

Vly n;iiiie is .Vlai i l icw Abbc}-. I iwn (he ( lencra l VUinauLr u i ' l l i e 

San Luis t̂ - Rio ( j funclc Ra i l road ( " S L R C J " ) and am ihc same 

i i u i ; \ i d i i a ; •.\iK) s i i bm idcd w r i i t c n ics'iiu<"»n\-appended lo our Open ing 

SuucMKMit baijk" in AuiiU-^i 2010. I have been asked lo re.'spond lo sojne 

i^o^'l^ i l ia i wc'-e i n c o r i o c i K staled in l i ic r i l iny ' bv Conejos (."oumy 

Cii-'an W.-ii-.'i [ i \ c . { " C C C \ \ " ) . to ihc Board on Oc iobc i 12, 2010. 

In ihei '- :u, ibni i i ia l . CCCW spends some t ime mak ing a case i;hai 

the SI K f i i.i a reacLi \e <irLiani/>ati(M!, and imp l ies tha i SLRC1 i;. u n s a k . 

In tac i . the. .-afcty rccord.•^ o f ra i l roads in general and ih is ra i l road in 

par i ieu la i ..\-\- iVii' super ior \o that o f ihe i rnekiny. indusLry. 

SLR<'i"s record o f a e e i d c n l s and ineident,s is ava i lab le on the 

l ode ra l ivailrt)a<.l A d m i i i i s i i a l ion f ' r R . ' \ ' " ) webs i ie . and WLIS di<^ell.^.sed 

IM d».Uiil in the nieeiinj j .^ SLRCj has i n \ f.sied over $3 m i l l i o j i in track 

imnrovenu'Miis m l h e past ih iee years SLRG lias a safety management 

.^ys;em in p'aeo that e,\M!naies the cii i i^c o.f any i i i c iden t and develops a 

plan lo p r e \ e n i a recurrenee. SLRO carr ies SlOO m i l l i o n insurance, 

i"ar more than n ics l shor i l i ne ra i l roads and hay) eoniraetors on cal l in 



eveni o\\\ '} accident oi; mcideni . SLRCi in.foniied all par l ies lhat in the 

unlikely c \ e n i ol a .spilL SI Rti has ^ufhclent La;,uranee aiul resoujces 

lu provitle a conipleie c leanup LnerL;y.SV)/i////j>7s reviewed S L R G ' s 

plans .md, found ihem accep tab le , or they would nol have decided lo 

ship \ ia SLR(L 

R.iilroad .safety is weii-cioeumented, and S L R G ' s safoi\ ' plan is 

well-diK'umenied. Ih is Vv-as descr ibed to GC'GW and t.hc publ ic . It \vas 

illusir;iied ihrouu,h conversa i ion and accident data-at mult iple public 

meet ings . 

(.(.. GW al[el)^pl^ to pal.ir SLRG a s a railroad with tjiiesiionabie 

opeialinii p tae i iccs . CCC \V :.issumes lhat we will be mix ing passengers 

will) low-level c lass 7, '̂> rnid. unregulated was tes . In fact, mixing 

oeeupiod passenger cars in .! irain with hazardous waste , even low-

level and iinregulaied wasie sueb as ihai to be handled at the faeilily. 

is not pcrmit ied by L'S Oepariiiaeni of f ianspor ia i ion rules . No 

placarded ear can be handled in a train wilh occupied passenger oars.. 

We oper.He by ihis rule ix-jjularly «)n our Monie X'ista line which 

tran^porls f ieighl andpas .vengers . Uur procedure there, when we h a \ e 

a pLiciiiilctl fertili/.er ca i . is lo simply operate iwo separate t rains. This 

was desci ibed lo the public and CCCW in mult iple public meet ings . 



Gur opera im; : pract ices ai.- called into ciuesiion using !he 

language "policing" ' , ll is difficuJi lo deiermine-Whai ihe point o f t h i s 

:.eeiiiu) of their submit ial is. SLIUi is "po l iced" by TRA with respeci 

!o i r a ik . s ignaK. JMiclgcs. grade c ioss ings , iraiii opera t ions , equi | imenl 

main tenance , drug and a lcohol , engineer qual i f ica t ions , and safety 

SI RG "'p(Wice^'' its sh ipments regularly, dai ly, and the sh ipments are 

Well documented ihrough ihe Use of both manual and auiomatetl 

meehanisms I his v/as descr ibed to ihe public and CCCW in multiple 

publiv. meet ings . 

CC("W uses perl i te on the tracks LO sugu'csi lhat vve cannot 

••poLKe'" our sh ipnienis . In faei, thai material which e.xisis on the 

groiMui ai the t racks is a resuli ô  decades ol perl i te shipping from ihe 

two major p e i l a e planis located in Conejos Connty , adjacent to ihe 

f iansioad Faci i i iy . We cannot ihink (̂ f a beitci- place for a iransload 

l\i(.ility than in an indusir ial rai!i=oad shipping di.siricr. vshich this area 

has lK;en lo)- more than 1 ()0 >ears. This wn:, descr ibed lo llie public and 

CCCW in muli iple public meei ings . Perl i ie , which is a soil .iddiiive, 

is not onl \ on the rai l road i raeks in Conejo-; Counly bul is in faci 

evident in soil wiihin a ihrce-inile radius of ihe plants . ' Ihe fact thai 

( oncjos C(uinl\ hus perniii led the dis t r ibul ion o f t h e jiciliie over sucli 



a vGde area is an intHcation oT their asscni In fact, prior in ihc 

discussion of ihc new Intermodal I 'acility. "per l i te on Ihe t r acks" had 

ncscr been brouijhi lo our !Hienli(m. 

fhe safety ol ihe br idges >s not ques t ionable . In its subnii t tal , 

(, (,("W uses perl i te and lava rock as a basis for in ierprci ing the weight 

o l ' ihe loaded '.loncK^las. This i;-, illos-seal. The rail line and s t r iu lu res 

are inspected legularly in aecordanee wilh regula t ions . SLRCi 

Timetable /̂c> [nibfishcd Apii l 2010 stales lhat the entire SLRG sysiem 

nui.\imum weighi limit is 2H6,(J'0(iihs per car. This includes all-system 

track, br idges . i.\tn.\ le la ied s l ruciures , fh.is s>stem limit ts above the 

loaded weight oi the gondola.s. 'fhe VRA regularly |-)e! forms physical 

inspei-iions of iho Sl RCr. and if there wjs a I 'e.liciency. would require 

SI R1..1 10 tepair the s t ructure or t rackage. TJiis was descr ibed to the 

public and C-CCW in mul t ip le public meet ings . 
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ŝ  

^ 

• « ' • « • . ^ 
A 

W
e, 

L
uis the undcrsig 

and R
io G

ra ned, are 
nde R

ai 

Ri 
ed citiz 
operat 

" rt 
S» 8 

2 ̂  tio petit 
nsload 

2 . 3 
E "̂  
bg-
19^ 
a ^ 

[rt rt 

2 <« ortation 
nty, C

O
. 

00 
a 
S9 

3. 
a 

o 
a. 
a* rt 
2. 
=§. 
•-*. 
c ^̂  

S9 

a 

1 

o 9 ^ i $ 
pr re 5' 9 re 

00 S. C 9 5! 

2 S S. 1: S-

Cflt? !̂  1 

5 - ^ 2 . 2 . 

^ = -n 3 
3 pO--<: 

3 ? g» ? 

Cre§ S 
3 .« 2 : 3 
a 0 £ 1' 
3 3 3 Q. 

= 1 3 ' ^ 
>Q ft cn i « 

" c . 3^ 3 
•c „"= .5 ft 3. — c = 

i g 8-3 
"S ' ^ 2 . 0 . 
J?,Pg 

?5i-3 ft 
f?IJ 
5? S""— 1 0 ^ 00 re 
&• i_i 3 3 

re' e B " 

t ' l IS. 
•a 1 n Q 
1. < 3 re 
m rt' 3 " 
3- 2 3 r" X, < 0 -? Tl • - -1 
g P S 3-

r.l it 
3. 0 S-
0 0 re 
3 re 

iiir! 

ffiy' 
-2.00 3 g s 

2 = i i 0 

§ « g 5 a •3 1 5'-5' * 

° . =" ft 2.00 
o 9 < " g 
1 § 3 1 
0 0. 3 re 

3 ;a a a 
OQ P £ >< 3" 3 = p " g <̂ 3. 
oi- a: 3: 5 
0 _ 0 . 3 

» 3- 3 2 

3 2.3 1 
P « re ' ^ 

i '̂  § § 
^ =^ 0 m 

5 - ^ 
^ 
2i 

1 

0 
P 
3 
CX 

T3 
fD 

O 
3 
p * 
O 
Vi c •a •c o 

fD 
V i 
fi) 

3 
r-
S. 5i' 
fl) 
3 a 

o' 

3 
3 a 
fD 

o 
fi) 
fi. 

H s 
3 
S2L 
o 
fi) a 
Tl 
fi) 

Q. 
?¥ r 



o ^ 

gig. 
a ft 
O 3 

Is. 
50 » 
2 . 3 
^ 2 

a a 

2 « 

SJ rt. 

" ft 
SS a 
rt- " 
Wl © 

© "a 
SB « 
a s-. _̂  *̂-
I r t , .tm. 

2. s> 
sr •* 

ag^ 
n 3. © s^ 
a n 
rt rt 

! • . . . 

a-g 
I ? >5 

E.3^ I ? 
TT ft = • O re 

n 
c 

S9 

© 

a 
00 
© 
S9 

a 

t 3 
t r 
© 

a, 

n 

3" rt 
C/l 
s> 
a 

r < ? ^ w « 
5̂  2 " ,5' ^ 

3 c 2 2\ 
op 5. ::T g "> 

2..: 
p c s. I: S-

•^ 3 5 § 

Sugg 
rt c^ M O 

I p y 

2 5 < s - i 
: r — "Tl 3 
i p 2 ^̂  

re cn P 

3 ? t^ 3* " 3 e 3 0 3 3 0 

C rt-§ s 
2 •' Z 3. 
a o s 3 
§' ? o" s 
^ 3 f " rt. 
€"5 :^'^ ft -̂  ? ss S I . O r e 
g. J S »? 

^ rt w crt 
tQ. J£ <r* 3-
g ft >•© 
- a 2*. 3 
-o i« XI ft 

§ c ' S 

3 " 3 -

re re 
3 3 

a? cn 

o ''^ 
3 ft 

<2. cr. 
o § 
i n 3 

n r o £ 3 5 

8f. 
-§ i 
!n re 3 ' ?o 

i j e p_ 

^ a* 
q § 
3. a. 

OQ - r 

o " 

ft 
OQ 

• • 3. 
^ 5' 

$: < 0 Q 
s" 3 " Ifl 
o re H 
3 3 03 

3 3. I 
^^ r^ n 

'i i g 
n "3 2 
o o & a a rt 
p p ' * 
: ? . — t 
0 O 
3 3 " ' 
- C r t 
» • i n " ^ 

3 5 
3 re 

3 or 

31: : 
£L 3 

3 S. 5- 3 
" Z n 

3 - ! ^ 
p rt 

= 3 
a 3 

3 - pJ 

re cr 
P 3 -

:=̂  re 
3 ^ 
p p 
a. - . 

rt a i 

1 re O 
2.S S-S 
•a - o S. 
ft o = Si! 
r y p o 

M . k... .^ cv 

' re > ? 
o € -^ ss ?3-3 ft 
s r •' P 5B 

2 •< 3;cr 
3 rt S n 

— p a 
2 . ^ 00 ft 
B : ^ P 3 

£? S S r 
3 -ri 3- r-
3 — S p 
5 . re 3 3 
.=^ S p O-
p . 3 * 5" 
3. < 3 ft 
i5- re' 3 ' 

° O -0 CJ. 

o !£. 

"S o 
re p 
3 ^ 
rt 5> 
" D. 
3 5' 
3 * 
2 . 3 ' 

=f 3 

"I 
§ s 
l § 
» Q . 

0 " 
3 

3 
O . 

3* 
y . D. 
ET. re 
. 3 3 

p C; 
S.13 

O 
rti n 
o 
3 .re 

n 
o 
c 
3 

n 
o 
3 
C 

ft -^ 
3 . O 
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